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TOBACCO PRODUCTS CONTROL AMENDMENT BILL 2008 

Standing Orders Suspension — Motion 

MR R.F. JOHNSON (Hillarys — Leader of the House) [12.11 pm] — without notice: I move —  

That so much of standing orders be suspended as is necessary to enable consideration of the Tobacco 
Products Control Amendment Bill 2008 to be resumed forthwith. 

If the house agrees, we will shortly go into consideration in detail. I have agreed with the member for Alfred 
Cove to move this motion today to allow the member to move a motion that the amendments that stand in her 
name on the notice paper be made pro forma. This will allow the bill to come back to the house with all the 
amendments contained therein and will make much simpler reading for every member of the house.  

MR M. McGOWAN (Rockingham) [12.12 pm]: I indicate on behalf of the opposition that we will support the 
suspension moved by the Leader of the House. From what I understand, after speaking to him and also to the 
member for Alfred Cove last evening, this will help progress this legislation to do with smoking. What I say in 
commentary to that is that I would urge the member for Alfred Cove to demand more time to proceed with this 
bill, and demand more time as soon as possible. I think that government time should be made available for the 
progression of the member for Alfred Cove’s bill, and that that time should be made available as soon as 
possible.  

Mr R.F. Johnson: I am sympathetic to the request.  

Mr M. McGOWAN: I hope Hansard records what the Leader of the House said. I advise the member for Alfred 
Cove that I think she is in a very strong position. If she wants to bring on this legislation, all she has to do is say 
to the government, “I want the legislation as soon as possible and that is a condition of my continued support.” 
That is the position the member for Alfred Cove is in; she can indicate that.  

Mr R.F. Johnson: I do not believe the member would use those words, ever. She is too honourable a person. For 
the member for Rockingham to use that sort of text I think is disgraceful.  

Mr M. McGOWAN: I am shocked by the rudeness of the Leader of the House. I think that the member for 
Alfred Cove could demand government time and could indicate, for instance, that she will no longer support the 
gag being moved in this house, as it has been on two occasions in recent weeks, if the government does not 
provide her with time to bring on important legislation. It is up to her to do that. That is something, as an 
Independent, I think would be — 

Mr R.F. Johnson: You are the last person she would seek advice from, my friend!  

Mr M. McGOWAN: Fair game.  

Mr C.C. Porter: Last week she was corrupt!  

Mr M. McGOWAN: I am trying to make a reasoned contribution and give the member for Alfred Cove — 

Dr K.D. Hames: See that signal—it means shut up!  

Mr M. McGOWAN: I thought the Minister for Health looked better yesterday!  

Dr K.D. Hames: At least you can see all of me, not just my sneakers!  

Mr M. McGOWAN: If the minister wants me to start getting nasty, I will.  

Mr B.J. Grylls: Fifteen-all!  

Mr M. McGOWAN: The Leader of the National Party was not even here yesterday, so how can he comment? 
The member for Alfred Cove has it entirely within her capacity to demand the passage of this legislation as soon 
as possible, using government time. I would urge her to do it this week or next week and I would urge her to get 
it into the upper house so it can be debated there as soon as possible. If I were her, I would indicate to the 
government that support for things like the gag are not something the member would be interested in in the 
future and that this legislation is a test. It is a serious point. Why should an Independent vote for the gag? For 
God’s sake, why would an Independent vote for the gag? Why would the member for Kalgoorlie vote for the 
gag? It is a bizarre universe we live in when we have Independent members voting for the gag in this house. I 
would not have thought that that is the sort of thing that they would do. If I were them, I would indicate to the 
government that that is not something they would proceed with in the future. I support the suspension of standing 
orders. I would also support the member for Alfred Cove’s legislation being brought on later today, or tomorrow, 
if that is what she would like to see happen.  

Question put and passed with an absolute majority. 

Second Reading 
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Resumed from 18 March. 

DR K.D. HAMES (Dawesville — Minister for Health) [12.16 pm]: I was on my feet when we concluded 
debate on the last occasion and I had a considerable amount more to say. What I intend to do, as part of the 
agreement we have, is to cease my remarks at this stage on the Tobacco Products Control Amendment Bill 2008. 
I will have the opportunity during the consideration in detail stage to make any further points. 

The reason we have agreed to this is that this side of the house has not yet decided its position on the legislation. 
That will happen in the future. The Liberal Party is yet to make its decision on whether to support all, or aspects 
of, this legislation. Nevertheless, the proposal to adopt the amendments pro forma is a sensible move because it 
allows the member to amalgamate the original version of the legislation and what she has proposed to put 
forward as amendments. It will make it much easier for this house to consider that legislation in detail. We are 
happy to proceed to that stage straightaway.  

DR J.M. WOOLLARD (Alfred Cove) [12.17 pm] — in reply: I would like to thank the members of the Liberal 
Party who stood and gave support to the Tobacco Products Control Amendment Bill 2008. I hope that that 
support will also be forthcoming in the party room next week. I would like to thank the members of the Labor 
Party who have given wholehearted support to this bill. I thank the National Party, which has also indicated its 
support for this bill. I thank all those people who stood during the second reading. Rather than dealing now with 
the concerns that were raised during the second reading stage, the question should be put now and I will answer 
those concerns as we, hopefully, go through this bill clause by clause next Tuesday or Wednesday. Once again, I 
thank everyone for their support. 

Question put and passed. 

Bill read a second time.  

Pro Forma Amendments 

On motion by Dr J.M. Woollard, resolved —  

That the amendments listed on the notice paper standing in the name of the member for Alfred Cove be 
made pro forma. 

Amendments agreed to pursuant to the foregoing resolution — 

Clause 2. 

Page 2, line 6 — To delete “Assent;” and substitute — 

Assent (assent day); 

Page 2, lines 7 and 8 — To delete “Act within 6 months of sections 1 and 2 receiving the Royal 
Assent.” and substitute — 

Act — on the day after the end of the period of 12 months after assent day. 

Clause 4. 

Page 2, lines 11 to 25 — To delete the lines. 

Clause 5. 

Page 3, lines 4 to 17 — To delete the lines and substitute — 

22. Prohibition on display of tobacco products, packages, smoking implements 

(1) The holder of a retailer’s licence must ensure that a tobacco product, 
package or smoking implement is not displayed in the premises specified in 
the licence. 

Penalty: see section 115. 

(2) If a person is charged with an offence under subsection (1) it is a defence to 
prove that the display was made to a specific customer at the customer’s 
request. 

New clauses 6 and 7. 

Page 3, after line 17 — To insert — 

6. Section 23 deleted 

Delete section 23. 

7. Section 77 amended 

In section 77(1) delete “environmental health officer” and insert: 
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a person who belongs to a class of persons prescribed for the purpose of this 
section 

Clause 6. 

Page 3, lines 21 to 29 and page 4 lines 1 to 25 — To delete the lines and substitute — 

107A. Prohibition on smoking “between the flags” 

A person must not smoke in an area that is between flags or other markers placed on a 
beach for the purpose of indicating a patrolled swimming area. 

Penalty: a fine of $1 000. 

107B. Prohibition on smoking in outdoor eating areas 

(1) In this section —  

outdoor eating area means a public place or part of a public place —  

(a) that is provided as an area where food or drink may be consumed, 
whether or not on a commercial basis; and 

(b) that is not an enclosed public place. 

(2) A person must not smoke in an outdoor eating area. 

Penalty: a fine of $2 000. 

(3) If a person commits an offence under subsection (2) the occupier of the 
outdoor eating area commits an offence. 

Penalty: a fine of $2 000. 

(4) If a person is charged with an offence under subsection (3) it is a defence to 
prove that —  

(a) neither the accused nor any employee or agent of the accused was 
aware, or could reasonably be expected to have been aware, that the 
offence was occurring; or 

(b) as soon as the accused or an employee or agent of the accused 
became aware that the offence was occurring, the accused or an 
employee or agent of the accused — 

(i) informed the person concerned that the person was 
committing an offence; and 

(ii) requested the person to stop smoking in the outdoor eating 
area and to extinguish, and properly dispose of, the 
tobacco product; and 

(iii) if the person failed to comply with a request under 
subparagraph (ii), requested the person to leave the 
outdoor eating area until the person finished smoking the 
tobacco product. 

107C. Prohibition on smoking near children in open playgrounds or sportsgrounds 

(1) In this section —  

child —  

(a) means any boy or girl who has not reached 18 years of age; and 

(b) in the absence of positive evidence as to age, means any boy or girl 
who apparently has not reached 18 years of age; 

play/sport area means a public place or part of a public place —  

(a) that is provided as an area where a child may play, or where a 
person may play sport or watch sport being played; and 

(b) that is not an enclosed public place. 

(2) A person who is in a play/sport area must not smoke within 10 metres of any 
child who is in the play/sport area. 
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Penalty: a fine of $1 000. 

107D. Prohibition on smoking in or on vehicles if under 17 year old present 

(1) In this section —  

child —  

(a) means any boy or girl who has not reached 17 years of age; and 

(b) in the absence of positive evidence as to age, means any boy or girl 
who apparently has not reached 17 years of age; 

vehicle means any thing used or capable of being used to transport people or 
goods on roads; 

road means any highway, road or street open to, or used by, the public and 
includes every carriageway, footway, reservation, median strip and traffic 
island on it and any parking area in a public place. 

(2) A person must not smoke in or on a vehicle if —  

(a) the vehicle is on a road; and 

(b) any other person in or on the vehicle is a child. 

Penalty: a fine of $1 000. 

107E. Prohibition on smoking near entrances of buildings used by or open to the public 

A person must not smoke within 5 metres of any entrance to a building that is a public 
place or part of a public place. 

Penalty: a fine of $1 000. 

Clause 7. 

Page 5, line 2 — To delete “section 115(b) in the Table:” and substitute — 

section 115(1)(b) in the Table in column 1 delete “s. 22(1), (2), (3), (4)” and insert: 

s. 22(1) 

Page 5, lines 3 to 10 — To delete the lines. 

New clauses 8, 9, 10 and 11. 

Page 5, after line 10 — To insert — 

8. Section 124A inserted 

After section 123 insert: 

124A. Provision of information about alleged offences of smoking near 
children 

(1) If a police officer suspects on reasonable grounds that a 
person has committed an offence under section 107C or 
107D, the Commissioner of Police is to supply the CEO 
with the alleged offender’s name, address and date of birth 
and the date and details of the alleged offence, to the 
extent that the Commissioner has that information. 

(2) Information supplied under subsection (1) may be used in 
the performance of any function that the CEO or the 
Foundation has under this Act. 

(3) Subsection (1) applies whether or not the person is charged 
with having committed the alleged offence, or otherwise 
dealt with for the alleged offence without being 
prosecuted.  

9. Section 124 amended 

In section 124(2): 

(a) delete paragraph (b) and insert: 
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(b) prescribing matters in relation to the storage of tobacco products, 
packages and smoking implements at places where those items are 
sold by way of retail sale including the means to avoid or minimise 
attention being given to those items; 

(b) in paragraph (c) after “products” insert: 

or smoking implements 

10. Schedule 2 Division 3 inserted 

In Schedule 2 after clause 10 insert: 

Division 3 — Transitional and savings provisions arising 
from amendments made by the Tobacco Products Control 

Amendment Act 2009 

11. Pre-commencement day sections 22 and 23 saved for 12 months in 
relation to specialist retailers 

(1) In this clause —  

amending Act means the Tobacco Products Control Amendment 
Act 2009; 

commencement day means the day mentioned in section 2(b) of the 
amending Act. 

(2) Despite the deletion by the amending Act sections 5 and 5A of 
sections 22 and 23 as they were in operation immediately before 
commencement day, those provisions continue to apply —  

(a) to a person who is a specialist retailer as defined in 
section 23 immediately before commencement day; and 

(b) for the period of 12 months starting on commencement 
day. 

11. Glossary amended 

In the Glossary insert in alphabetical order: 

enclosed public place has the meaning given to that term in regulations 
mentioned under section 125 about smoking in public places as it may be 
amended from time to time; 

occupier, in relation to a public place, means a person having the 
management or control, or otherwise being in charge, of that place; 

 


